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IN MATTERS
OF SOVEREIGNTY,

CLARITY IS KING
Jennifer L. Carleton and Albert Z. Kovacs

Companies that pursue development, management and joint-
venture opportunities with Indian tribes and tribal business organizations
must understand and clearly delineate the impact of tribal sovereign
immunity on their relationships. This article will briefly summarize the
doctrine of tribal sovereign immunity, which often extends to tribal
business entities, and highlight some fundamental contractual contexts in
which the boundaries of tribal sovereignty should be clearly specified.  

Tribal Sovereignty and Immunity from Suit
While the U.S. Supreme Court once opined that the doctrine of tribal

sovereign immunity “developed almost by accident,”1 it survives today as
an established matter of federal law:  “Tribes enjoy immunity from suits on
contracts, whether those contracts involve governmental or commercial
activities and whether they were made on or off a reservation.”2 As
sovereigns, Indian tribes enjoy immunity from suit unless the tribe has duly
waived the immunity or in instances where an act of Congress has clearly
authorized the suit.3 The doctrine is not limited to matters of tribal self-
government and has survived challenge notwithstanding the fact that
such “immunity can harm those who are unaware they are dealing with a
tribe [or] who do not know of tribal immunity…”.4

The sovereign immunity enjoyed by an Indian tribe can, and often does,
extend to business entities formed by the tribe under federal, state or tribal
laws. Certain factors can mitigate the extension of tribal immunity to
business entities, including the tribal laws pursuant to which the entity was
formed, the specific provisions of the entity’s governing documents and
the level of the tribe’s management control over the entity.5 However,
parties should assume that a tribe’s sovereign immunity entity will inure to
the benefit of a tribal entity absent a clear waiver, either in the transaction
documents or the entity’s governing documents.
In addition, as sovereign governments, tribes can make and amend the

laws that govern the contracts to which they are parties. A tribe may make
and amend tribal laws governing, among other things: (i) the licensing and
taxation of entities that do business within the jurisdiction of the tribe; (ii)
the applicability and application of certain federal, state, or tribal
environmental laws; and (iii) the establishment of employment policies,
including worker’s compensation and Indian preference provisions.
Consequently, the legal position of the parties to a contract could change
after the contract has been executed.

Mind the Boilerplate:  Focus on Crucial Contract
Provisions
As a threshold matter, any potential transaction or contract with an

Indian tribe should be reviewed carefully to determine if certain state,
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federal or tribal laws are applicable. This analysis will depend on the
subject matter of the agreement, the status of the activities that are the
subject of the agreement and the particular juxtaposition of federal, state
and tribal law under the circumstances. If applicable, these laws could
dictate terms and conditions of the transaction or mandate pre-approval
of certain documents as a prerequisite to their validity and enforceability.  

Without an effective waiver of sovereign immunity, the terms of an
agreement are unenforceable against an Indian tribe. Moreover, without
the tribe’s explicit consent to jurisdiction, a remedy may be unavailable
even under an otherwise enforceable contract. “The basic Indian law
canons of construction require that treaties, agreements, statutes and
executive orders be liberally construed in favor of the Indians and that all
ambiguities are to be resolved in their favor.”6 As such, it is essential for
the contracting parties to clearly and expressly delineate their
understanding regarding the types of claims that may be adjudicated,
where and under what circumstances a party can bring a claim and the
law that is applicable to any dispute.

Waivers of sovereign immunity must be clear and “unequivocally
expressed,” and courts may not infer a waiver based on “perceived
inequities arising from the assertion of immunity, or the unique context
of a case.”7 In the transaction context, almost all waivers of sovereign
immunity are “limited”—i.e., narrow in scope with regard to specific
parties, documents, causes of actions, claims and parties. The plain text of
the waiver, being read without inference or other interpretation, should
answer the following questions:

Which tribal parties are waiving their sovereign immunity?
Which transactions, transaction documents, claims and claimants are

covered by the waiver?
In which specific venues are the tribal parties consenting to

jurisdiction?
Will any tribal laws, rules or regulations (including traditions and

customs) apply, and if so, to what extent?  
Will tribal courts or other tribal administrative or regulatory bodies

play any role in the transactions, including dispute resolution or
enforcement of judgments, and if so, which ones?

Is the tribe waiving the right to assert other jurisdictional defenses that
might otherwise mandate proceedings before tribal courts?

Which assets of the parties are available to satisfy judgments?
What are the limitations, if any, on the tribe’s ability to tax or otherwise

regulate the parties, their conduct or the transactions? 
In many instances it is beneficial for the limited waiver of sovereign

immunity to be set forth in a stand-alone document, such as a resolution
of the tribal council or other governing body,  rather than (or in addition
to) being included in the relevant transaction documents. This is
particularly important if the contract requires particular governmental
approvals in order to be effective or enforceable; in the event a contract is
voided for failure to receive the necessary approvals, it is very possible
that the waiver provisions set forth in the voided contract could be
eliminated as well.      

Beyond the waiver of sovereign immunity itself, the most fundamental
provisions are often the standardized or “boilerplate” provisions of the
contract. While ordinarily these sections might not get much attention
(or at least would not be the subject of much negotiation), in this context
they are crucial to establishing and bounding the parties’ fundamental
rights and remedies.  Many times, these provisions will mirror the parallel
concepts (if not the verbatim phrasing) set forth in the limited waiver of
sovereign immunity:

Venue and Consent to Jurisdiction: In what venues can the parties
seek redress under the contract? Are the venues identical for both sides?
Are the venues exclusive? Note that if the chosen venues are not
exclusive, and depending on the phrasing of the provision, a lack of
express exclusivity (or phrases such as a “court of competent jurisdiction”)

could be construed so as to only allow an action in tribal court, even if
that was not the intent of the parties. Keep in mind that Indian tribes are
not citizens of any state for purposes of diversity jurisdiction, and matters
of contract law often do not give rise to federal questions. Many times,
parties agree on a waterfall approach, which would mandate venue in a
particular jurisdiction, with other venues available only if the preferred
venue refused jurisdiction. It is also very important that the tribal parties
not only waive sovereign immunity, but also consent to jurisdiction in the
selected venues.  

Governing Law: Which bodies of law will govern the contract? Use
caution when defining concepts like “law” in general terms, keeping in
mind that the tribe itself is a sovereign government with lawmaking and
regulatory authority in many areas. As noted above, matters of contract
law often do not give rise to federal questions. If the parties have agreed
that tribal laws will not apply or only apply in certain discrete
circumstances, this provision would be a good place to reiterate that
bargain.    

Remedies: The parties should clearly delineate which of their
respective assets will be avai lable for satisfaction of claims on the
contract. It is also important to address here and in the waiver whether
the tribal parties waive their sovereign immunity and consent to
jurisdiction for purposes of equitable relief and not just legal actions for
monetary damages.  

By openly and respectfully negotiating these fundamental issues, and
delineating them in clear contractual provisions and authorizing
documents, parties to a transaction on Indian lands or involving tribal
entities can properly assess and allocate litigation and enforcement risks
while duly acknowledging the inherent sovereign powers of the tribe.  
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